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Taing Lifestyle nto Account

Supreme Court ruling requires judges to factor in marital standard of living when awarding alimony

By John E, Finnerty

mhere is Jittle dispute that the New
Jersey Supreme Court’s decision in
- Crews w Crews has raised myriad

~ guestions and concems for the state’s _

family Jaw practitioness and will have a
profound impact on their practice.

In Crews, the Court held that
Famsly Part judges must make detailed
findings of the masjtal standard of liv-
ing before alimony is awarded or
aliered. 164 NJ. 11 (2000). The deci-
sjon dramatically changes how judges
decide such cases by requiring them to
explain how they amived at alimony
awards The Court also gave Family Part
judges specific directions on how to
make these determinations.

Following the May 31 ruling, in an
unprecedented step earlier this summer,
the Family Division Praclice
Commitiez convened a special session
of its general procedures subcommiltee
fo propose the formation of Crews ques-
tions for sady by the full committee.

>

The awthor ks a parmer at. Paramus
Finnerty, LaRocea & Sherwood. He is o
certlfied matrimonial attormey, a former
charman of the Family Law Section of the
New Jerspy State Bar Assoclation and a
ruclplent of the Sanl Tichler award in
ecopnition of lifetime contributions fo the

dovelopmens of fimily law

. This article is intended to con-
tribute to the continuing dialogue about
the Issues raised and crealed by the
Supreme Court’s decision in Crews. It is
essential that dialogue between bench
and bar continue so that the decision can
be implemented appropriately and prac-
cally. '

Crews is not primarily a case about
substantive law; but rather it is.about
procedural Jaw. The decision establishes
and requires that specific objective pro-
cedures must occur in each and every
case where alimony is determined,
whether it be contested onmcontesied,
or an original alimony judgment or sub-
sequent modification of that original
alimony award.

The ruling should have no impact
on cases 1o be adjudicated because since
1988 courts always have been-required,
by statute, to adjudicate and to make
factual findings regarding statutory crl-

teria. Crews creates rights only to the

extent that it confirms an original
decree must have had a finding with
respect to marital Jifestyle.

To the extent that the original adju-

dication did not make findings about
maital Jifestyle, or the abillty (or dis-
ability) of each spouse to maintain a
Jifestyle reasonably comparable to that
style, a litigant who seeks to modify
support can demand that the marital
lifestyle finding be made. Once Jifestyle

is found, a court must ascertain whethes
it will be possible to maintain a reason.
ably eomparable Jifestyle, in view of tbe
‘alimony awarded, or whether an adjust-
ment should bz made. .
Crews has potential significant
impact on cases to be setiled, depending
on the interpretation followed. In a sel»
tled case, where the parties have stipe-
Jated that the support agreed to in thele
agreement enables each of them to live
a Jifestyle reasonably comparable to the
marital Jifestyle, must the court elicit
through questioning information thet
idenkifies the lifestyle beyond the sup-

port figure? .
If, however, the court believes that |

agditional measures of lifestyle are
required beyond the support levels fixed
and the income levels articulated, what
questions should the couit ask? If 1hs
pariies resolve their ¢ase and the court
believes (regardless of the status of
agreement Janguags), that Jt must maks
inguiry to satisfy the requirements of
Crews, then it might be practical to ask
the following:

» Did you prepare case information
statements to reflect what you believed
were costs necessary for you to main
taln a lifestyle reasonable comparable 1o
the marital ifestyle?

» 15 the alimony yon agreed to, in
connection with whatever your antick
pation is for the future conceming your

THis artle I ropyned wlih parmsslon rom the AUGUST 7, 2000 aue of the New Jersey Law Joumek 62000 NLP IP Gompany.



¢

e , NEW IERSEY LAW JOURNAL, AUGUST 7, 2000
| FO Ve
om! carnings, sufficlent lo enable you  awars thatin the fubare soms judge may » Do you understend further thal e
ow to maintain a residence reasonably  have to address ‘and find what that  cost of any proceeding you imay havely
gimﬂﬂr to the marita) residence or resi-  lifestyls was and, that the cost of doing  the falure may very well be increasd
dences you and your husband (wife) so may be more expensive, and the  because of the court’s need 1o go bak
rasided Sn during the marriage determination less accurate, than it to the ime of your marsiage to maks s
wou)d be now; but finding conceming lifestyle?

» Is the alimony you agreed to, in
copnéction with whatever your antici-
pation Is for the future conceming your
own tarnings, sufficient 1o enable you
now 10 maintain transportation expens-
es reasonably similar to the transporta-
tiop expenses you and your husband
(wife) had during the mamiage.

* Is the alimony you agreed to, in
connection with whatever your anticl-
pation is for the future conceming your
own.eamings, sufficient to enable yon
now lo mainiain Schedule C expenses
reasonably similar to the Schednle €
expenses you and yonr husband (wife)
bad during the marriage.

These guestions certainly would be
the "long form” of adducing marital
lifestyle information. If there is a stipu-
lation, this would not seem necessary,
S0 Jong as income foundation jnforma-
tion js elicited.

Suppose the parties come to court:

1. Not having stipulated that the
Support amangements sst in the agree-
ment are sufficient to enable each of
them to maintain a lifestyls reasonably
comparable to the marital lifestyls; and

2, Advise the count that they have
agreed to resolve the matter; and

3, Ask the count not to make any
findings about the marita) lifestyls
Jecauss they want lo spare themselves
' discord and expense of presenting
210013 on that jssue; and

A Bendhas arduloa tha aniver thov ara

5. Nevertheless, they wish lo con-
clude this matter on the terms set forth
Jn the agreement, and to defer the
court’s determination as to marilal
lifestyle.

Depending on the court’s view of
what its responsibilities are under
Crews, it either may recite as a finding
that acknowledgment and stipulation by
the parties, or it may determine to ask
specific inquiries such as the following:

» Why do yen not want me to make
a finding conceming what the marital

lifestyle Is? .
» You are aware thal if you desire, jt

is my obligation 1o conduct inquiry and

make a finding as to what the masital
lifestyle was and §n connection with that
finding also determine whether or not
the support Jevels that you have agreed
on are sufficient to enable you and your
husband to maintain a lifestyle reason-
ably comparable o the marital lifestyle.

» Knowing that do you elect not to
have me make that finding now?

» Do you understand that if efther
you or your husband come back to court
in the future with respect to alimony
Issues, that a judge will have 1o, at that
time, make a finding as to what the mar-

" ita) lifestyle was before being -able to

determine and consider any application
you or your husband may make with

" respect to reducing or increasing any

aomand nf allmanv

* Do you further understand thatiy
make that finding in the fatars may b
more difficult, \ime-zonsuming and
possibly inaccurate becanse of the pas
sage of time and the unavallability of
evidencs that otherwise would be used
by a court to make that finding.

: 161 NLLJ. S

Some proposals have suggest:d -

that if the parties eome 10 cowt indica-
ing that they have not been able lo agrts
about the marital lfestyle or whether
the suppoit set enables each 1o maintain
a reasonably comparable lifestyle, the
court should ask each party to deseribs
their perspective on what they believe
the magital standard of )iving was.
However, such questioning wil}
only elicit two disparate sets of infoee
mation abour the warital lifestyls.
When there is a disagreement, the court
will not b able to make a detesminatfon
eoncerning the marjtal Jifestyle withoot

- a fuil ida), including, if désired, the sub-

mission of experis’” proofs. If the cout
can make no finding about what the
marita) lifestyle was, what assistance Is
provided In the future In the event of a
modifieation application at having
adduced information at the Bme of the
divorce sbout each side”s divergent per-

_ spective on the marital ifestyle?

The solemnity that courts must
Aattach to_the proecess of lifestyle find-
ings must be evaluated in connection
with reference to the-statutory criteria.
Lifestyle is only one facter to be cone
sidered; the connt_in Craws reaffirmed

that there must be Fndings of fact

regarding all of the statutorily designate

ed criteria, "
"An alimeny award that Jacks con-

sideration of the factors set forth in -

N.J.S.A. 2A:34-23(b) fs Inadequate and
one finding that must be mads is the
standard of living in the marriage.
NJS.A. 2A:34-23(b)(4)” (Emphasis
added.)

Certainly, irial court cannot be
expecied Yo make findings regarding
each of the statutory criterda in order to
accept the support provisions of: an
agresment reached by the parjes evay

Hma.an allmonyv agreament i3 ¢o
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nals to determine for themselves what is
fair and equitable, Only if either party
asserts that a resolution s not fajr and
equitable would the court be required to
integject itself Into that fray and make
that determination.

New Jersey public policy always
has favored consensual resolution of all
disputes, particularly those involving

vexations person tIprobl_m.s arising ont*

of matrdmonial litigation.: See Peterson
v. Peterson, 85 N.J. 638, 645 (1981);
Smith v Smith, 72 N.J. 350, 360 (1977);
Konzelnan w Konzelman, 158 N.J. 185,
193 (1999). In Peterson, the state
Supteme Coust noted that it would be:
*Short-cited and unwise for courts to
reject out-of-hand consensual solution
to vexations personal matrimonial prob-
Jems that have been advanced by the
parties themselves.” )

This policy supports parties being
able to conclude a case despjte dis-
agreement about whethér the suppoit

Ievel enables maintenance of a lifestyle’

reasonably comparable to the marital
Tifestyle. So Jong as the factual predi-
cales set forth In the preceding proposed
qQuestions are posed, there appears to be
no valid state interest or public policy
sesved by preventing the agreement
from being concluded without further
inquiry. After all, if courts are going to
‘nsist on such findings, despite the par-
des acknowledging disagreement and
villingness to go on without findings,
hen the court cannot limit ths svidence
hat each party may wish to submit.
Expsrt testimony could be intro-
luced; corroborating wimesses could
€ presented; and myriad other infor-
lalion and demonstralive evidence
ould be Introduced and would bs sub-
'Ct 1o extensive cross-examination.
hers seems no good reason for this if
'ere js an appropriate stipulation, even
the stipulation is only ns to a dis-
jreement concerning the marita)
estyle, and a willingness to defer a

dicial resolution of that jssue.
Rutrasctivs Application of Craws

I cases where there has been no
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.ered. That would be analogous to  stipulation or finding about the marital
requiring the trial court to pass on the  lifestyls, some believe thet the require-
fafrness and equily of each setlement.  ment of Crews should be dpplicable
The Tact this doesn’t ocour is areflec-  only Io cases concluded afier Sept. 1;
tion thak courts allow divorcing individ- 1988, Any such case where no finding

or'stipulation was made about the mari-
tal Jifestyle, or the sufficiency of the
alimony award to enable the parties to
maintain a reasonably comparable’
lifestyle, is deficient from a Crews per-
spective. Before any post-judgment
application can be decided n snch a

case, there must be a finding abont mar-

ital lifestyle.

Before that date, when the statutory
alimony criteria were adopted and the
comrt became required to make findings
about these criteria, the perception was
thak the support amount in the pariles
agreement was a réflection of the mari-
tal Jifestyle.

In Lepis v. Lepis, the New Jersey
Supreme Court said

An increase in support
becomes necessary whenever
changed circumstances sub-
stantially impair the dependant -
spouse’s abiljty to maintain the
standard of living reflected in
the original decree or agree-
ment. Conversely, a decrease is
called for when circumstances
render all or a postion of sup-
port received unnecessary for
maintaining that standard.
After finding that the depen-
dant spouse cannol maintain
the original standard of living,
the court must consider the
extent to which the supporting
spouse’s ability to pay permits
modification. 83 N.J, 139, 152-
33 (1980) (emphasis added).

In Turner v. Tumer, the trial court
referenced that after a divorce, two peo-
ple rarely can live as cheaply as one.
The court also noted that jn a divorce
context, both parties vsually scale down
their styls of living. The court stated:

Ovur cases are replets with lan-
guage that a divorced woman js
entitled to be maintained in the
style of lifs o which shs
became accustomed duoring.
coveture. Y2t we all know that

hear today that is not possible.
Whese the .paniss » weys
required to spend during coy-
elre practically oll of thelr .
income, with little or no say-
ings, to maintain a certain Ky
ing style, it takes no great
insight to appreciate that fol-
lowing the divorce neither will
have access to the same
amount of funds and both will
have to scale down their style
of living. 138 N.J. Super, 313,
317, 318 (Ch..Div. 1978)
(emphasis added).

Moseover, In  Gugliona w
Gugliona, Judge William Dreler, com.
menting on the policy wnderpinnings of
alimony, said:

Although these may be some
reasons for the award of alimo-
ny, a paramount reason exists,
viz,, to permit a wife to share in
the economie rewards occa~
sioned by her husband’s
income level (as opposed mere-
ly 1o the assets accumulated),
reached 25 a result of their
combined labors, inside and
outside the home. 160 N.J.
Super. 160, 164 (Ch. Diw.
1978) (emphasis added).

Althongh lifestyle was always a
concept. used by courts when assessing
alimony-there was never any obligation
before the adoption of the 1988 stajuts
for a court to make specific findings
about the jssue of lifestyle. The focus
was on the needs of the supported
spouse, the ability of the sopporting
spouse to meet those needs and, follow-
ing Lepls, an assessment of the support-
ing spouse’s capacityslo contribute to
satisfaction of those needs.

However, with the adoption of the
statute in 1988, conrts were charged
with considering and.making specific
findings about the statulory criteria.
Praciitioners’ focus, therefore, also was
more clearly directed to consideration of
the statutory criteria when presenting
proofs and negoljating agreements, Is-i
falr then to conclude that pre-critedia
statuie (Sept. 1, 1988) agreements and
adjudications shovld be construed to

in the yast majority of caseswe.. . - assums that the support levels set are an
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acknowledgment of the marital lifestyle,  marital lifestyle. In the March/Apri) that should have been concly-
and that agreements executed, and adju- 1990, (Volume X Number 3) issus of sively determined o2 the ime of
dications made, afer ths statte’s adop-  the New Jersey Family Lawyer, s the divorce. If that argument Is
on should not be construed toreflect  author wrote an arlcle entitled, to be preserved for post-judg-
the mariial Jifeskyls unless that Js stated,  “Preparing and Defending ths Suppost ment contention, then it should
stipulated or adjudicated? Modification Application.” The article be clearly set forth as a2 con-
: Although Jmnes » Innes, 1}7 NJ.  set fosth the following: tention in the orginal agres-

496 (1990), held that the double-di
ping pension amendment from the 1988
statute was applicable to any modifica-
tion sought after Sept. 1, 1288, of an
original ordes, regardless of when the
original order was entered, a similar
holding was not made with respect to
findings about stamtory criteria.
Moreover, Jnnes held that the Jaw
adopted criteria that supplemented the
criteria formerly used 1o set alimony.
See Imes, 117 N.J. at 536,

It seems falr, -from an administra-
tive perspective, to construe Crews to
require findings with respect lo statuto-
ry criteria, only in orders entered after
the statutory criteria were effective. The
entry of a support award or support
agreement, prior to Sept. 1, 1988, that
does not specifically reference that the
sum Js being accepted becanse of

reduced incoms Jevel at the lime of the .

divorce or other impediment to mainte-
nance of the marital lifestyle, should
reasonably be construed to provide the
aforesaid agreement is reflective of the

-1 have seen applicalions for

increased support that are
premised in part upon ths posi-
tion that the support levels set
in the property setilement
agreement at ths ime of the
divorce were sstificlally low
and did not seflect the marital
lifestyle becaust of some
extraordinary tuan of svents -
shosily before the divorce. ¥ am
not impressed with such argu-
ments unless the document
songht to be modified contains
prima facte indication that the
support Jevels and income lev-
els there refered to are not
reflective of the income levels
altained during the marriage.
Absent that specific delin-
eation, -the argument that ‘the
support level set in the original
agreement does not reflect the
marita) lifestyle in effect asks
the court to re-litigate an issue

ment. Absent that, a coust
should not allow Tiself 1o be
manipulated into litigaling a
claim that showld have
resolved or preserved earlier.

However, since, in mosk instances, a
supported spouse would bo seeking
increased support to enable her to
maintain the marita) lifestyls, and
since the purpose of the statule, in
part, was, as Justice Danie) O'Hemn
said, "to bring a nom-wager caming
spouse up to par with 3. wage saming
spouse,” an interpretation of Crews
that assnmed lifestyls was maintained
by the support leve) reached in pre-
Sept.l, 1988, agreements probably
would work to the disadvantage of the
nonwage eaming spouse. '

Hopefully,-this article, and conlina.
ing symposia, will contribute 10-a con
tinuing dialogue about the constimciion
and interpretation of Crews, which will
facilitate fair and just implementation
of the decision. W



